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What the FFA is and does 
Overview: 



Foreclosure Fairness Act 

• 132k foreclosures in 
WA (2009-2012) 

• 115k families past 
due (2010) 

• $2.1m homes 
decline in value 

• $1.9b equity lost 

• Lost state revenue 

BeanLawFirm.com  ©2013 All Rights Reserved 

photo credit: BasicGov via photopin cc 



Foreclosure Fairness Act 

• Other states’ 
programs 

• Mandatory mediation 

• Framework for 
communication to 
avoid foreclosure 
when possible 
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Policy & Legislative History 

Origins: 



Policy & Legislative History 
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Policy & Legislative History 

• Beefed-up meet and 
confer 

• Funds more housing 
counselors 

• Mandatory 
Mediation: ready 
access to assist in a 
fair and timely way 
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Policy & Legislative History 

 



Administration by Department 
of Commerce 

Beginnings: 



Program Administration 

 



Program Administration 

• FFA signed April 

• FFA effective July 

• Create complete program 

• Mediator training/experience 
requirements 

• Mediator training 

• Approve mediators 



FFA Amendments 

2011-12 Legislative Sessions: 



2011-12 Amendments 

• Fall 2011 

• Stakeholder working 
group 

• Non-policy process 
improvements 

• Timelines 

• Mediator immunity 

• Pseudo-privilege 

• NPV 
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What to Do & What to Expect 

Referral & Representation: 



 



Referral to Mediation 

• By attorney or housing counselor 

• When: 
After NOD, before NOS +20 days 

• “If appropriate based on the individual 
circumstances” 

– Owner-occupied 

– Non-exempt institution 

– Grantor is borrower or guarantor? 

– Not seller-financed? 
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Referral to Mediator 

• Commerce assigns to: 

– Lawyers 

– DRC volunteers 

– Other mediators 
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Convening the Mediation 
RCW 61.24.163 

• Convened within 70 days 

• Document exchanges 

• Mediator may communicate (assess) 

• Payment of mediator’s fee 

• Mediator may cancel 

• Extensions by agreement 
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In the Mediation 

• 2-3 hours 

• Mediator may 
continue once 

• More continuances 
by agreement 

• In-person 

• Beneficiary’s representative with authority 
on phone/video 
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In the Mediation 

• “Issues that may 
enable … resolution” 

– Reinstatement 

– Modification 

– Restructuring 

– Other workout 

• Current/future economic circumstances 

• NPV 

• Calculations/guidelines required by fed-
insured loans 

BeanLawFirm.com  ©2013 All Rights Reserved 



Good Faith 

• Duty to mediate in good faith 

• May include: 

– Failure to participate 

– Failure to provide information 

– Failure to designate representative with 
authority 

– Asking for release of future claims  
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Mediator’s Certificate 

• Good faith 

• NPV calculation, data and result 

• Consequences: 
– Bad faith of borrower: foreclosure proceeds 

– Bad faith of beneficiary: 
• Defense to non-judicial foreclosure action 

• CPA violation 

– NPV: basis for borrower to enjoin foreclosure (only if 
affordable modification was not offered) 
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Mediation Tips 

• Communicate 

• Know your preferred outcome 

• What do you need to do to get the other 
side to say “yes” to what you want? 
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Changing, Suing & Gaming 

The Future of FFA Mediation 
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